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FIRST AMENDMENT TO COOPERATIVE ACREEMENT

This First Amendment {"First Amendment™) to that certain Cooperative Agreemcnt -

dam‘d &5 of April 5, 1991, by and belwecn the City and Cownty of Denver, 1 municipal

cbr}‘.{umﬁl.‘m of the $1ate of Colorado (the “City™), and Denver Bownie Gardens, Inc., a Colomdo
nengrofit corporation (the "Foundation™), is heteby made and cateted into 10 be effoctive as af

%gé‘f 1995,

WITNESSETH:

the Fovndation iias ¢stablish=d and presently maintains, manages, operates and controls certain

Facilitics (as defined in the Cooportive Agreement) for the use rad beneflt of the pubiic,

inclyding the botanic parden and arboreram located ot Ninth Avenuc and York Street, Denver,

54

o (the “Botanic Gardens™); and

WHEREAS, Use partics desire 10 amead the Cooperative Agrecment, for the purpose of

foniering conmunication, coopsration and gocoumability between the Foundagon and the

cilizd

Botanic Gardens.

First

Agre

ns of the City, including in particular those residing in the neighbothends surrounding the

NOW, THEREFORE, is cansideration of the premises and the mutnl promises and

1

2.

CAPITALIZED TERME. All capitalized tevms used herein but not defined in this

C
cDVaTﬂ.nu made herein and in the Cooperative Agreement, the pariies hereto ngrec as follows:

)
Ameadmont shall have the micanings assigned to them in the Cooperative Agreement.

MASTER PLANS AND PROJECT AFPROVAL. Section 5 of the Covperative

sment is heteby amendsd ju its entirety to 1oad as follows:

Postst” Fax Nate

e

WHEREAS, the prties have entered into the Cooperative Agreemen, pursant to which
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"5 MASTER PLAMNS AND PROTECT APPROVAL,

(8} Thecument masier plan, including all phascs thereof (Whether or not
previousty approved by any City egeney or official, or otherwise). any future master plan
(wgcﬂ‘mr for Facllity improvementy or major ﬁrugramatic strticgics) thet may be developed by
the, Foundation, and any material change to any $uch master plan shall 8¢ submitied to the

Mapager of Parks and Recrension, and 10 the extent such master plan or material change thereto

relytes to the Botanic Gardens, also 10 the Neighborhood Advisory Commitice deseribed in
scction 36 hereof and the Flunning Department for the City and County of Denver (the “Placning
Department™), for review and comment in :&va.ncc of implementation of such plaa or change by

theifoundation. To the extent any such plan or material change thercto (1) deals dirzctiy with the

desten, development, use or operations of the Facilities, &: (i3} matasially effects the Facifities in
way, such plan or change shal] not e adopted by the Foundation without the approval of the
Mn}ugcr of Parks and Recreation. It is understood that, whife the Foundation is not obligated to- -
adopt » master plas, ony programatie strategics for tie r;}pcrﬁniﬁn or use of the Fucifitiey ot
contermplaicd by an edopied mastor plan must be approved in advance by the Manager of Parks
any Recreation. The Foundation shall give the Manager of Parks and Reercation, and io the
exteat such programalic strategies relaic to the Botenic Gardens, {he Nelghbotliood Advisory
Committe and the Planning Department, notice of the pendiog development of apy master plan

Bs oon as practiceble and shall provide them a reasonable oppertunity to perticipate in the

deyelopment of same. The Manager of Parks and Recteetion .shxﬂ. promptly afler submission by
the, Fnuﬁ;dul.ic;n' of any such plan, #sco:;:panied by all wrinten reporty and comments, if aoy, which
have theretofors been yubmitted ta the Foundetion 5y dhe Neigbborhood Advisory Comminet oz
the; ?Immiﬁg Lreprriment, cither gpprove or disepprove of such plan, cilht:;{ in whele of i pert,
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provided that sny disapproval shal] bo ccompanicd by o written statemens of the specific
oils) thercfor, T_he partics acknowledge gng Agree that the Foundation shei] not be obligared
eeate &ty master plan adopied pursiant 1 this subsection (). For parposes of tiig

clion (), 2 marerial chenpe to 2 muster plen shail roean apy wnutn stlatement or other

4
1

tangible expression of the Foundatian's Fategic plan or chjecrives that changes, modifies or

ifies one or more material Beovisions of:.u existng master plan of the Fourdation, whether
oI Lot designated a3 an amendmont to tiu: master plaa; bowever, decisions madc ang Bctions
n by th-: Fouadation in the siommal course of maintaining, managing, operating and
coarolling the Faciliies, o jn i:mple;mmting, intcepreting o7 epplying an eXisting master plan,
shell not as such be dacumed changes to mﬁster Plan for purposes of this yubscetion.
' (8} Any Fecility impmvﬂnmt Of programatic strarl.?t:g} amucrnpl-mnd by an

spproved masicr Dian o etherwise approved by the Manager of Parks 2id Recreation shall not

 rogquim further approval by the Manager for Implementation; provided Iha.t if a public process is

required, either by law or pussuant to section 5{e) below, and if such public process was not

s dTlaLm I comoection with the approval of the master plax or uthnrmse, then implensentation
shall be contingent ot completion of By required public procesy, |

{c}  Abynew Facilities, any new bulldings or other material penerat
imprpvements 1o the Facilities and any major changes {including rajor modificaiions, additions,
elimigations apd changes of use} to existing Facilities or buildmgs {hut exeluding any changes or

mprevemments 1o plantings, bortiewlturg] exhibils or landscaping and excluding any repairs and

mamterance to such Facilities, buildings or n‘mpruv-::nmms} nol contermpiated by an approved
plan shal] be submsitted {o the Mmayzr of Purks and Reoreation, aad o thie extent such
FamITnn buildings or improvements, or mejor changes shercts, relate 1o the Botanie Gardens,

s
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s (o the Neighborhood Advisory Committee and the Planning Department, for review and
coruaent in advance of the implementation of such.changm by the Foundation. All writien

reports and comments, it any, submitted o the Foundation by the Neighborhoed Advisory

ittes of the Planning Lepartrient shall be submitted to the Manager of Parks and

" Recreation prior to his approval ar disapproval of the Facilitics, buildings or umptovements, or

or chapges thereo. The same shall be approved in advance by ﬂ'ﬁ: Manrager of Parks and
rd jon (subject T.ﬁ any public hearing or other process required by law or ml o
subsection {£) below) and the City Department of Public Works i the m.unm‘.r and to the exicnt
reruied from time W time by the City Charter, as 1t now exists or mey hereafter be amended
frofm time 1o time. Iathe case of any improvement to which the preceding sentence applies, the
Foyndstion shall insarc right-oF-catey 2t reasonsble hours o any City inspector or othr
suihorioed agent of (e City 1o the worksile 10 conduet tests and evahiations ns to the quality of
the|weork performed and materials used, conformance with the plans and specifications, md
mmplinnn: with all Laws, local, state and foderal, which govern the performance of such work.
If the Tity detcrmines that the weork is cot being so prrformed, the City mu}' order fat the
Fuimdlmun trase to conducl the work unti) there Is salisfaciory ¢vidence u:at the work conforms
io the gpproved plang and specifications. .
(d)  Anyprogremmatic strategy 10 initiate or permit a new type, lovel ot
catygory of svents carried oni 8t the Botanic Gardens that is not pert of an approved master plen
and that is of 2 sizc or scope maierially greater than that which has; previgusly been camied on by
lhg Foundation as of the dae of this Firsl Amendment shall be submtitied 1o the Manager of Parks
end Roerention, the Neighboarhaod Advisory Committes and the Planming ﬁcpnrtmml for review

any comoent in advence of the implementation of such programunslic stretegy. Any auch
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programmelic sirategy ahall be approved in 2dvance by the Manager of Parks and Recreation.
Fdr purposes of this scciion 5(d), “cvents” shall include, withowr limitation, concerts, private
partics, weddings ov rcc:ptiam. capecially whes such wc:-m mzy conttibute significantiy to
inpresed traffic congestion, parking or cther potentally adverse impacts on surrounding
neigiborhoods; however, & "progrmmmetic sirategy” shall not refer 1o an individual event or o
thy: implementetion of a prograrmatic strategy trat has been previously reviewed and approved |
inlaceordance with dhis scetion §. |

{¢) Ifthe Mafmg:r of Parks and Recrealion proposes 1o approve any matter
deperibed above in this section 5, the Manoger of Parks and Recreation shall give written notice
ufisuch prepostd approval to the Nesghborhood Advisory Committae and the Neighborhood

Advisory Commitiee may, within 20 days afier such niotice, by written aofice (o the Planning

Dimector of the City and County of Denver, the Manbhger of Parks and Recreation nnd the
Fc]:daﬁun, request that the Flanning Dircelor detcrmine, after r.m‘:ultaﬁo.n. with the Manager of
Patks and Recrcation, tie Neighborhood Advisory Committes aud the Foundation, whether the
m?rler proposed to be approved s significant encugh in size, scope, cost or capilaf expenditure,
and poteptial impact 1w thie parks and neighborbords located within one mile of the Botanic
Gardens so 85 t0 justify a presentation o the Planning Board {or a public review and hearing
process. 10the Plenging Director determines that a proscrtaiion shall be made ta the Planning
Baard, the Planning Board shait prompty determine whether a public review and hearing process
15 hecossary, king into congidezation whatever public ficaring or otlier review pl.'uﬂeﬁ may have
already eecurred in connection with the proposed approval. If so, the Planning Board shell
condust the process and shail submit its recommendations 1o the Manager of Parks end
Foelcreation for mnﬁdcmion s finalizing its propezed approval. The Mapager of Parks and

-5
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tion shall then either confirm:, modify or withdraw such Zpproval, as the Manager shal}
dgem approprisie. 1F'1he Planning Director detemmings that preseniation {o the Planning Board
is!not appropriate, no firther process shall be required prior to the Manager's finalization of
approval. The process described in this subparagraph 5(c) is independent of, and separare from,
any public procest or legal requisements otherwise applicable.”
3. EQUNDATION GOVERNANCE. émnions 11(a}(1} and (2} of the Covpemtive
Agreement are bersby amended in their cntirety 10 read as folipws:
{13 The Mayor of the City and the Manager of Parks and Recrezrion shall each

be|ex-afficio voling members of the Board of Trusices of the Foundation; provided, however,

 that beginning with the annual meeting of the Fouadation to be beld m 1997, ordy the Mayor (or,

&t the election and plsapcre ofthe Mayor, the Mansger of Parks and Resreation) shall be en ex-
offfcio voling board: member,

"2} The Boxdof :l'rustcas of the Foundation shall ba expanded by thc-ndﬂ:liticm
of four voting tern members, two within 60 days after the date of this First Amondment, and two
more at the first a:ﬁml mecting of the Founidarion to be heid after the date of 1his Fimst
Amendment. These fowr new voung tenm members will be Ma;nml appointess, bxmghg to six
theliotal number of voling termn mesibers that shall be appoinied by the Mayor. The six Ma:;'ﬂral
sppoimtees shaj! reside within one milf:. of the Bofanic Gardens at the .:imt of their appaintmem
(collectively, the “Hcighburhs:in.:fd Represcatatives™ and shall zach be appointed or reeppointed

by the Mayor for a three-year term from a siate of candidates nnminatnd s follows: The
NEE

hborhood Advisory Committee shall nominaic up to ten candidales [or each Neighborhood
i
Rnﬁv:stnmtiva positicn, from which list the Brard of Trustees of the Foundation shall select up
to three candidates for cach position to be presented to the Mayor as candidatcy mutvally

S
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acceplable to both the Noighborhood A.dvism;y Commitiee and the Foundation, Two
Ncigj-.purhu-nd Representatives shail be appoiated within 60 days aftet e date of this First
Amendment, two Neighborhood Represontatives shaH be appointed &t the firel apnual meeting of
the Foundation to be held afier the date of this First Amendment, two Neighborhood
Regresentatives shall be appointed at the second annmal meeting of the Foundation to be held
afte e date of this First Amendmant (renlacing the two curreat Mayorel appointees), and two
Neig;bbn:hnod Representatives shall be sppointed in every year thereafter as the terms of the

pm&nrus Neighborhood Representatives expire. Accordingly. beginming in 1997 and continuing

itely thercafier, six of the 50 voting member positions on the Bowd of Trustees will be

borhood Representatives; provided that if the total number of voting members of the Board
of Trustees of the Foundation shal} be increased or decreased, the number of Neighborhood

Repgesentatives oppointed as trustoes by the Meyor shall alsu be propoviionately increased or

pased, but in no event tp fewer than thcee Neighborhood Representatives. As members of
the: Board of Trostees, the Neighborhood Repreyentatives skali ablde E_v all laws applicable to

as trustecs and by all bylaws, mles, regulations and_pﬂli::ie: adomed by the Foundation For
its trustees; provided, however, that the Neighborhood Representatives sliall be permitied, 1o the
exteqt not inconsistent with their dutics os trustees, to make such disclosures of information that
is not "confidential information,” a5 defined below, as may be requested by the Neighborhood
Advisory Commitico or a5 may be required t keep such Committee informed and apprised 25 to
aciivities and plaas at or for the Bowanic Gandens. For purposes of the preceding senience,
"sonfidential information” shalfl include all mformation reasonebly identifisd 25 either
eonftential of proprictary by the Foundation and shall be presumed t¢ includs, without
ﬁnﬂfﬁnn, all Foupdaton information about specific denors and contributicns, sl Foundation
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pcbnnm:l infornation, apd fll information about any pending or threntaned tnvestigations,

ca&nplainu, petitions, claims or [itigetion by or against the Foundation.
NONDISCRIMINATION Section }3 of the Cooperative Agreement is horchy

ary

BT

4,

eagied in Hs entirely 10 read as follows:

15, hONDISCRIMINATION The Foundation agrees to comply with alt

f
epplicabls iaws sonceming nondiscrimination against persons beeauss of thelr race, color, sex,

ual orientstion, rcligion, national origin, physical handicap or disability in connection with

membership on the Board of Trustees of the Foundation, secess 1o amy of the Facilities and

pa.iﬁcipatinn in any public progmm at the Fecilities. In connection with the performance of work

¢7 this Cooporative Agrecment, the Foundation agrees not to zefuse to hire, discharge,

I Im or demote, o7 lo diaciiminate in matters of compensation egaingt any person otherwise

.

ual orientation, mariel status, or physic! or menwa! dissbility, and the Foundetion forther

o gppoibt up o tuet menmbers of the Commitier who shall serve al the pleasure of such

Lehy

w1

L

nslj'ea o msest the foregumg provision i all subcontoets hereunder.”

ified, solely because of race, color, religion, national origin, gender, nge, military status,

NEIGHBORHQOD ADYISORY COMMITTEE. The Cooperative Agteement is

hergby emended to add whe fellowing scction 36, which shall read in its entizety as follows:

"56. NEIGHRQBRHOQRD ARYISORY COMMITTEE.

"(a)  TheNcighborhood Advisory Comunitter shall be comprised of up to 25

S

ons who shall be sclected in the following manner. Foch qualified neiphborhood

ization (a "Quatified Neighborhood Organizatien™) 43 hereinafter defincd shall be cntitied

ization. The Quaiiﬁud Neightorhood Organizations shall strive 10 appoint a5 Commitice

mienoers persons whe reflect the racial and etholc compeosition of thelr organizationy. For Uiese
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oses, & Qualified Neighborhood Crgamization means {1) Morgan's Historic Distriet

owners' Associstion, Denver East Centrai Civic Association, Capital Hill United

oods, Ine., Congress Pack Neighbors, [ne. and Cheesman Areg Reaidents Association,

mile of the Botanic Gardens; and (3) any other neighborhood crganization epproved by the
Mayor. In addition, (1) the Excoutive Ditector of the Foundation or kis ar her designee, (2) the
City Councilperson for the Council nis&ic: thas includes the Botanic Gardens, and (3) esch of
th:'ﬁcigbbnﬂwnd Represeatatives on the Foundation Board c:f Trustees, shall each be an ex-

1o non-voting member of the Neighborhood Advisory Committze cntitled o notice af and to -
icigate in all peetings of the Conunittze, Any ore o7 more of the other mombers of the

Fo ion Board of Trustees may also from time ta time attend the meetings of the

Ne od Advisory Commitice as chsorvers. if there arc ever more than 25 persens clipible
to be appointed to the Comumines, the Mayor shall determine which Qualified Neighborhood
frations shall be enditled w sppoin members 1o the Commiltee.

“(h)  Msetings shali be held between representatives of the Nelghtornood

Advisory Conunitice and representatives of the Foundation’s Board of Trustess at least twice

esch yesr 81 times mutually agreed upoa by thes.

() Tho purposs snd mission of the Neighborhood Advisory Committee is to:
(1)  Inform the Foundation of significant neighbosheod issucs relating

10 Lhc Botrpic Gardens;

@ Gather mnd disseminate information to the aeighiborhoods

subrounding the Rotanic Gardens as to its setivities and future plans: and

£
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(3)  Participate in the compilstion aref seleetion of nominces {o BETVC %
Neighborhiood Reptesentatives 1o the Foundation's Board of Trustess, s described in section

_ ]+! (el nbove.. '

"d) The Neighborhood Ad‘mmqr Commitiee shall be gn advisery con';mitt:::a

' nJl}r and shall have no legel, é-ulicy making Iu: other authority binding ot or within the
Fc[undatinm | | |
! "(¢}  The Foundation shall be fice to establish such other committecs, advisocy
orjotherwise, kaving such duties nd muthorities as it shall determine.® |

6.  EULLFORCE AND EEFECT. Excopt as herein provided, el other terms,
copditions and provitions of the Cooperative Agrum:ui shall remaln unchanged sod in full
fofoe and effect.

IN WITNESS WHEREGF, the partias have executed this First Amendment to

" Cocperative Agrecment ma of the day and yoar first above written.

'DENVER BOTANIC GARDENS, INC.,

ATTEST: & Colomdu nonprofit corporation
g ol By: “—r
Sefretary It peasiymur /)
, =
ATTEST: CITY AND COUNTY OF DENVER
ﬂb‘, By:
ARIE P. TAYLOR, Muyor ]
ExsOfficio Clerk of y and .
Copnry of Denver
]y - I[J.h ) . __‘ i_:’:"




